UNI TED STATES DI STRI CT COURT
SOQUTHERN DI STRI CT OF WEST VIRG NI A
AT CHARLESTON

G LBERT | MPORTED HARDWOODS, | NC. ,
Plaintiff
V. Cvil Action No. 2:00-0030

M CHAEL H. HOLLAND, MARTY D.
HUDSON, ELLI O A. SEGAL,

THOVAS O S. RAND, WLLI AM P.
HOBGOOD, CARL VAN HORN, and

GAIL R WLENSKY, as Trustees of
the UNI TED M NE WORKERS

OF AVERI CA COMBI NED BENEFI T FUND,

Def endant s

VEMORANDUM ORDER

This matter is before the court on the foll ow ng
notions: plaintiff’s notion for summary judgnent, filed April 3,
2000; plaintiff’s notion to dism ss defendants’ counterclaim
filed April 7, 2000; plaintiff’s renewed notion for sunmary
judgnent, filed Cctober 23, 2000; plaintiff’s renewed notion to
di sm ss defendants’ counterclaim filed Cctober 23, 2000; and

def endants’ notion for sumary judgnent, filed Novenber 3, 2000.!

1 On Novenber 3, 2000, defendants concurrently with their
notion for sunmary judgnent, filed a notion for | eave to exceed
the page limtation set forth in Local Rule of Cvil Procedure
4.01. The defendants, having filed their notion for summary
judgment with a supporting nenorandum twenty-ni ne pages in
| ength, and the plaintiff having filed a response to the notion



Procedural Background

Begi nning in 1993, the Conmm ssioner of the Soci al
Security Adm nistration (“SSA’) assigned to Gl bert Inported
Har dwoods, Inc. (“Glbert”) twenty retired m ne workers who had
been enpl oyed by Jumacris M ning Conpany (“Jumacris”) and their
dependents, accounting for a total of 41 beneficiaries, on the
theory that Glbert was a “related person” to Junmacris as that
termis defined by the Coal Industry Retiree Health Benefit Act
of 1992,2 26 U.S.C. §§ 9701-9722 (1994 ed. and Supp. I1) (*Coal
Act”).(Plaintiff’s Proposed Stipul ated Fact No. 2, Accepted by
defendants in Amendnent to Pretrial Order; Attachment 1, Pl.’'s
Compl .). Although it disagreed with the assignnent, Gl bert paid
into the United M ne Wrkers of America Conbi ned Fund (" Conbi ned
Fund”),® as required by the Coal Act,* the assessed prem uns

while it challenged the assignment. (Aff. of John B. Earles,

for summary judgnent, and having suffered no apparent prejudice
by the length of the defendants’ nenorandum it i s ORDERED that
defendants’ notion to exceed page limtation be, and it hereby

i's, granted.

2 See infra pp. 10-12 for a brief description of the Coal
Act .

8 The Conbined Fund is a health benefits fund for retired
coal workers created by the Coal Act and maintai ned by the seven
def endants, as trustees. See infra p. 10-11.

4 See 26 U.S.C. § 9706(f)(5); See infra p. 12.
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Human Resources Manager Gl bert, p. 2, attached as Exhibit 1
Plaintiff’s Mt. Sum Judge.) Between the years 1993 through
1999, Gl bert paid the Conbi ned Fund approxi nmately $800, 000 in

prem uns for these twenty retirees and their beneficiaries.

(1d.)

G lbert filed suit against the Comm ssioner of the SSA
inthe United States District Court for the Southern District of
West Virginia at Huntington, on May 14, 1998, chall enging the
Comm ssioner’s assertion that Glbert was a “rel ated person” to
Jumacris within the neaning of the Coal Act. (Plaintiff’s
Proposed Stipul ated Fact No. 3, Accepted by defendants in
Amendnent to Pretrial Order). The SSA agreed to wthdraw its
assi gnnent of the Jumacris beneficiaries to Gl bert, and the case
was di sm ssed by order entered May 3, 1999, based upon an Apri
29, 1999, “Stipulation and Settlement Agreenent” (“Settl enment
Agreenent”) submtted jointly by the parties. (Plaintiff’s
Proposed Stipul ated Fact No. 4, Accepted by defendants in
Amendnent to Pretrial Order). The Settl enment Agreenent provides
t hat “Defendant agrees that the beneficiaries listed in Appendi x
A [the 41 Junmacris beneficiaries] will not be assigned now, or at
any tinme in the future, to Plaintiff. (Settlenent Agreenent,

attached as Exhibit 2, Counterclaim) The SSA, by correspondence



dated May 25, 1999, notified counsel for Gl bert that *pursuant
to the April 29, 1999 [sic], United States District Court Order
approving the *Stipulation and Settl enent Agreenent’ in G| bert

| nported Hardwood, Inc., v. Apfel, the assignnents made to

G | bert, based upon a purported rel ated-party status with
Jumacris Mning, Inc., are wwthdrawn.” (May 25, 1999,

Correspondence from O Connel, Attachnent 1, Pl.’s Conplaint.)

After the SSA withdrew its assignnent of the 41
Jumacris beneficiaries, Glbert retained responsibility under the
Coal Act for the prem uns of another twenty-seven beneficiaries,
| ater reduced to twenty-five. (Aff. of John B. Earles, Human
Resources Manager Gl bert, p. 2, attached as Exhibit 1
Plaintiff’s Mot. Sum Judge.). G lbert’s health and death
premuns for these twenty-five beneficiaries for the 1999-2000

pl an year was $72,205.98. (ld. at p.3.)°

When G | bert sought a refund of the approxi mately
$800,000 in premuns it had paid on behalf of the fornerly
assi gned Junacris retirees, the Conbi ned Fund refused to refund

the paynent, maintaining that it was permtted statutorily to

® The annual premuns were apparently reduced at sone point
to $68,860.86. (Aff. of John B. Earles, Human Resources Manager
G lbert, p. 2, attached as Exhibit 1, Plaintiff’s Mt. Sum
Judge.) .



apply the $800,000 as an offset to Glbert’'s future paynents to
the Conbi ned Fund. (Plaintiff’s Proposed Stipul ated Facts Nos.
6-7, Accepted by defendants in Amendnent to Pretrial Order).
Glbert estimates that it wll take nore than ten years to
utilize the $800,000 as a credit for future prem uns.

(Attachnment A to Conplaint, Correspondence to the Adm nistrators
of Conbined Fund at 1). According to the defendants, as of the
end of the 2001 plan year, Glbert’s credit with the Conbi ned

Fund wi || be $550, 201.19. (Proposed Pretrial Order, p.13.)

Glbert filed this civil action on January 11, 2000,
asserting that both the plain | anguage of the Coal Act and the
common | aw doctrine of restitution require the Conbined Fund to
return all premuns paid on behalf of the Jumacris retirees, plus
pre-judgnment interest, costs and attorney fees. (Pl. Conpl. at ¢

7.)

The Conbi ned Fund filed a counterclaimon March 16,
2000, asserting that Glbert wilfully withheld materi a
information fromthe SSA |eading the SSAto withdraw its
assignment of the Jumacris retirees and enter into the April 29,
1999, settlenent agreenent with Glbert. (Counterclaimat Y 24)
The Conbi ned Fund alleges that it is entitled to the issuance of

“Ia] prelimnary injunction directing Glbert to provide the



Comm ssi oner of Social Security with a conplete accounting of the
busi ness activities or any other activities of Jumacris M ning,

i ncluding an unedited set of its consolidated federal incone tax
returns . . . and further directing Glbert to provide SSA with
all docunentation that reasonably relates to such activity and
such other information as SSA reasonably requests.” (ld. at
Prayer for Relief.) The Trustees further seek a stay of
proceedings in the plaintiff’s action pending the Conm ssioner’s

review of the docunents and information provided by G| bert.

Gl bert filed a notion to dismss the Trustees’
counterclaimon April 7, 2000, arguing that the Trustees |ack
standing to bring the counterclaimand that the counterclaim
fails to state a clai mupon which relief can be granted.

Plaintiff and defendants filed cross-notions for sunmary
judgnment, with each side asserting that resolution of the case in
its favor is appropriate. Plaintiff later filed a supplenent to

its notion to dismss and its notion for sunmary judgnent.

[1. Plaintiff’'s Mtion to D sm ss Counterclaim

The defendants® assert in their counterclaimthat the

SSA's decision to withdraw the assignment of beneficiaries to

6 The court will refer to the defendants, who are al so
counterclaimants, as either “defendants” or "Trustees."
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G |l bert was nmade in error, based upon Glbert’s failure to
provide SSA with certain pertinent docunents within its control.
(Counterclaimat  21-23.) According to defendants, G| bert
failed to produce “nost of the consolidated federal incone tax
returns of the [sic] Glbert and its subsidiaries,” which tax
returns “docunented the fact that the G| bert Conpanies clai ned
busi ness expenses attributable to Jumacris in 1983 and 1984.”
(Id. at 9 20.) The defendants claimthat this “wongful and
willful wthholding of factual information and docunentary

evi dence from SSA wongfully caused SSA to void the assignnents
of the Jumacris Retirees.” (lLd. at § 24.) The defendants seek a
prelimnary injunction “directing Glbert to provide the
Comm ssi oner of the Social Security Adm nistration with a

conpl ete accounting of the business activities or any other
activities of Jumacris Mning, Inc. from1982 to 1985, i ncluding
an unedited set of its consolidated federal incone tax returns
for 1983, 1984, and 1985," and, as noted above, further directing
Glbert to provide SSA with all docunentation that reasonably
relates to such activity and such other information as SSA

reasonably requests. (ld. at Prayer for Relief.)

Inits notion to dismss, the plaintiff seeks di sm ssal

of the counterclai munder Federal Rule of C vil Procedure



12(b) (1), for lack of subject matter jurisdiction, and 12(b)(6),

for failure to state a clai mupon which relief can be granted.

1. Rule 12(b)(1)

The plaintiff contends that defendants |ack the
authority to review the SSA's decision to withdraw an assi gnnent
of beneficiaries to Glbert and therefore have no | egal standing
to seek an order conpelling Glbert to produce docunents to SSA,
depriving the court of subject matter jurisdiction over the
countercl ai mand rendering the counterclaimincognizable. (Pl.’s
Mem In Suppt. Mot. Dismss at 3-5.) It is the plaintiff’s
contention that only the SSA woul d have standing to seek the type

of injunctive relief described in the defendants’ counterclaim

(1d.)

In response, defendants maintain that they suffered
harm when “G | bert procured the voiding of the Jumacris
assignnments by w thhol ding factual information and docunents.”
(Defs.” Resp. at 5.) They contend that the relief they seek from
their counterclaimis not a reversal of the SSA's decision to
w thdraw its assignment of beneficiaries, but nerely an order

that “Glbert . . . provide the information to SSA that it should



have provided at an earlier date.” (ld.) The defendants assert
that they have standing to seek this relief which is “narrowy

tailored to remedy the wong alleged in the counterclaim”™ (ld.)

It is well settled that a federal court has no subject
matter jurisdiction over a case or controversy in which the

litigant | acks | egal standing. See, e.qg., FWPBS, Inc., v. Gty

of Dallas, 493 U. S. 215, 230 (1990) (“The federal courts are
under an independent obligation to exam ne their own
jurisdiction, and standing ‘is perhaps the nost inportant of [the

jurisdictional] doctrines.’””) (quoting Allen v. Wight, 468 U S

737, 750 (1984)); Society Hill Towers Oaners' Ass'n v. Rendell,

210 F. 3d 168, 175 (3d Cr. 2000).

In considering the standing issue, the court nust first
exam ne the relationship between SSA and the defendants pursuant
to the Coal Act. Briefly, Congress passed the 1992 Coal Act in
an effort to “identify persons nost responsible for plan
liabilities in order to stabilize plan funding and allow for the
provi sion of health care benefits to [coal industry].
retirees.” Pub. L. No. 102-486, 8§ 19412(a)(2), 106 Stat. 2776,
3037 (codified at 26 U S.C. 8§ 9701 note (1994)). In accord with

this goal, the Coal Act established two new funds for the



provi sion of health care benefits to coal industry retirees and
their famlies. The Coal Act collapsed two pre-existing benefit
pl ans, the 1950 and 1974 United M ne Wrkers Association (“UWA")
Benefit Plans, into the Conbined Fund, the trustees of which are
t he defendants herein, so as to continue to provide benefits to
retirees’ who, as of July 20, 1992, were receiving benefits from
either of the two previous plans, with prem uns paid by

“signatory operators”® and “rel ated persons.”® 26 U S.C. §

" An “eligible beneficiary” under the Conbined Fund is an
i ndi vi dual who:

(1) is a coal industry retiree who, on
July 20, 1992, was eligible to receive, and
recei ving, benefits fromthe 1950 UMM
Benefit Plan or the 1974 UMM Benefit Pl an,
or

(2) on such date was eligible to
receive, and receiving, benefits in either
such plan by reason of a relationship to such
retiree.

26 U.S.C. § 9703(f).

8 The term "signatory operator” neans a person which is
or was a signatory to a coal wage agreenent. 26 U.S.C. § 9701

(c)(1).

° A “related person” is defined as foll ows:

(A) I'n general.--A person shall be
considered to be a related person to a
signatory operator if that person is--

(i) a nmenber of the controlled group of
corporations (within the nmeani ng of section
52(a)) which includes such signatory
oper at or ;

(ii) a trade or business which is under

10



9701(c)(2); & 9702; § 9703(f). The Conbined Fund is a
mul ti enpl oyer plan subject to ERISA. 26 U S.C. §

9702(a) (3)(C)). ™

The Conbi ned Fund is financed by annual per-beneficiary
prem uns!! paid by operators designated by the SSA on the basis
of the beneficiary's work history in mning. 26 US C 8§
9706(a). A seven-nenber board of trustees, the defendants
herein, maintain the Conbined Fund. See U S.C. 8§ 9702(b);

9704(e). Once the SSA nakes an assignnent of beneficiaries, even

common control (as determ ned under section
52(b)) with such signatory operator; or

(ti1) any other person who is identified
as having a partnership interest or joint
venture with a signatory operator in a
business within the coal industry, but only
i f such business enployed eligible
beneficiaries, except that this clause shal
not apply to a person whose only interest is
as a limted partner.

A rel ated person shall also include a

successor in interest of any person descri bed
in clause (i), (ii), or (iii).

26 U.S.C. § 9701(c)(2).

0 The second fund, which is not at issue, is the 1992
United M ne Wrkers Benefit Plan that provides benefits for
retirees who were eligible for, but not receiving, benefits from
the 1950 or 1974 UMM Benefit Plans or an individual enployer
plan. 26 U S.C. § 9711.

1 Plan years run from Cctober 1 to Septenber 30. 26
U.S.C. § 9702(c).

11



if the assignment is challenged, the operator is required to nmake
prem um paynents to the Combi ned Fund pendi ng the outcone of an
appeal of the assignment. 26 U S.C. 8 9706(f)(5) (“Paynent
pendi ng review. -- An assigned operator shall pay the prem uns
under section 9704 pending review by the Comm ssioner of Soci al
Security or by a court under this subsection.”). An assigned
operator who fails to make tinmely paynent benefits as required
under the provisions of the Coal Act is subject to a fine in the
amount of $100 per day. 26 U S.C. 8§ 9707. An assigned operator
is entitled to seek the SSA s reconsi deration of an assi gnnent
and to file a private civil action to challenge the assignnent.

26 U.S.C. § 9706(f).

Glbert utilized both the reconsideration provision as
well as the civil action provision of the Coal Act to challenge
the SSA's assignment of the Junmacris retirees. It is Glbert’s
position that defendants, who were not parties to the previous
civil action challenging the assignnent of the Junacris retirees
and having no authority to nake, review, or w thdraw assi gnnents,
have no | egal standing to seek an order requiring that Gl bert

provi de certain docunents to SSA

Legal standing to assert a claimis prem sed upon

Article I'll of the United States Constitution which limts the

12



power of the judicial branch of the governnent. See Const. Art.
3, 81. “'In essence the question of standing is whether the
litigant is entitled to have the court decide the nmerits of the

di spute or of particular issues.’”” ASARCO Inc. v. Kadish, 490

U.S. 605, 612 (quoting Warth v. Seldin, 422 U S. 490, 498,

(1975)). Proper standing requires that a plaintiff assert a
direct injury that can be traced to the defendant’s conduct and
fromwhich relief to the plaintiff will likely follow froma

favorabl e adjudication to the plaintiff. See,e.qg., ASARCO Inc.,

490 U. S. at 611-13; Valley Forge Christian College v. Anericans

United for Separation of Church and State, Inc., 454 U S. 464,

472 (1982)(noting that “[t]he federal courts have abjured appeal s
to their authority which would convert the judicial process into
‘no nore than a vehicle for the vindication of the value

i nterests of concerned bystanders. (quoting United States v.

SCRAP, 412 U.S. 669, 687 (1973)).

Wil e the defendants, as trustees of the Conbi ned Fund,
col | ect and nanage paynents made pursuant to SSA assi gnhnents,
they are not statutorily enpowered to make or reconsider
assignments of beneficiaries. See 26 U S.C. § 9706(a)-(f). This
power lies exclusively with the SSA. See id. Thus, even taking
as true the defendants’ assertion that the Junacris prem uns are
“properly the responsibility of Glbert because Glbert’s

13



wrongful and willful w thholding of factual information and
docunent ary evidence from SSA wongfully caused SSA to void the
assignnments of the Junmacris Retirees,” the alleged fraud of

wi t hhol di ng docunents and evi dence was perpetrated upon SSA.
Only the SSA woul d be capabl e of denonstrating that the all eged
wi t hhol di ng of information resulted in an erroneous decision to
wi t hdraw the Junmacris beneficiaries. Thus, only the SSA can
establish the type of direct injury contenplated by Article 11

of the United States Constitution.

Moreover, even if the Trustees could neet the direct
injury requirenent, they cannot establish that the relief they
seek in their counterclaimis likely to redress such injury. The
Trustees ultimtely seek to have the SSA revi ew additional
docunents and reconsider its withdrawal of the assignment of the
Jumacris retirees fromG I bert. (Counterclaimat Prayer Relief)
Whet her the SSA woul d review the additional docunents, reconsider
its decision, and attenpt to reassign the Junacris retirees to
Glbert (in violation of the Settlement Agreenent) is unknown.
The court will not speculate as to the reaction of the SSA a
non-party to this civil action, to an order that Gl bert provide

it with certain docunents. See, e.q., Burton v. Central

Interstate Low Level Radi oactive Waste Conpact Commin, 23 F.3d

208, 209-210 (8'" Cir. 1994) cert. denied 513 U S. 951 (1994)

14



(consuner of electric power cannot show |ikelihood of
redressability of injury where consunmer sues commi ssion which

t axes power conpany seeking a reduction in the taxes to power
conpany on theory that power conpany will offer corresponding

| ower rates to consuner, and court declines to speculate as to
reaction of power conpany to reduced rates where power conpany is

not a party to the suit).

Accordi ngly, the defendants cannot establish either (1)
the type of direct injury necessary for standing under Article
[11, nor (2) the likelihood of redress of such injury by a
favorabl e adjudi cati on, maki ng di sm ssal appropriate pursuant to

Federal Rule of G vil Procedure 12(b)(1).

2. Rule 12(b)(6)

In considering the plaintiff’s notion to dismss
i nsofar as based upon Rule 12(b)(6) for failure to state a claim
the court nust determ ne whether the conplaint, accepting the

all egations as true, allows a recovery. Randall v. United

States, 30 F.3d 518, 522 (4th G r. 1994); Hospital Building Co.

v. Rex Hospital Trustees, 425 U. S. 738, 746 (1976); Waterford v.

Gitizens' Assoc. v. Reilly, 970 F.2d 1287, 1290 (4'" Cir. 1992).

Such notions "should be granted only in very limted

circunstances.” Rogers Vv. Jefferson-Pilot Life Ins. Co., 883

15



F.2d 324, 325 (4th Cr. 1989). A Rule 12(b)(6) notion requires
the court to accept the factual allegations in the conplaint and
construe themin the light nost favorable to the non-noving

party. E.g., M/lan Laboratories Inc. v. Mtkari, 7 F.3d 1130,

1134 (4th Gir. 1993), cert. denied, 510 U S. 1197 (1994). Rule

12(b)(6) notions should be denied "unless it appears beyond doubt
that the plaintiff can prove no set of facts in support of his

claimwhich would entitle himto relief." De Sole v. United

States, 947 F.2d 1169, 1177 (4th Cr. 1991) (quoting Coakley &

Wllians, Inc. v. Shatterproof dass Corp., 706 F.2d 456, 457

(4th Gr. 1983)).

The plaintiff argues that the Trustees, who were not
parties to the earlier civil action but now seek to alter its
results, do not state clains cognizable under the Coal Act or any
ot her legal authority. (ld.) According to the plaintiff, “even
if the withdrawal of assignnents had been obtai ned through
m srepresentations, the Trustees’ only avail able response to such
suspi ci ons of m sconduct would be to take their concerns to the
Comm ssioner and invite the Conm ssioner to reconsider his My
1999, decision to withdraw the Junacris Retiree assignnents.”

(Id. at p.6, n.3.)

The plaintiff’s argunent has nmerit. The Trustees

16



request the unusual relief of a court order that the plaintiff
supply certain docunents to a non-party in order that the non-
party can reconsider its earlier decision to wthdraw beneficiary
assignments. The Trustees were not parties to the earlier civil
action, nor are they enpowered to alter or challenge the SSA s
decisions. There exists no set of facts or circunstances in this
case upon which the court mght grant to the Trustees the relief
which they ultinmately seek, a reassignnment of the Jumacris

beneficiaries to Gl bert.

Mor eover, while not expressly raised by the plaintiff,
it appears that the type of relief the defendants seek in their
counterclaim essentially a reopening of discovery in another
civil action, is akin to a notion for relief fromfinal order
pursuant to Rule 60 of the Federal Rules of Civil Procedure.

Such a notion is only properly nade by a party to the action, and
to the court that entered the final order. See Fed. R Cv. P
60(b) (“On notion and upon such terns as are just, the court may
relieve a party or a party's legal representative froma final
judgnment, order, or proceeding. . .”). It appears, therefore,
that the Trustees’ counterclaimseeking to revive issues resol ved
in a separate civil action pending before another court and to
whi ch the Trustees were not parties, is not |egally cognizable.
Accordingly, in addition to Federal Rule of G vil Procedure

17



12(b) (1), the plaintiff’s notion to dismss is also appropriate
pursuant to Federal Rule of Civil Procedure 12(b)(6) for failure

to state a claimupon which relief can be granted.

1. Cross Mdtions for Sunmary Judgnent

The parties’ cross notions for sumary judgnent are
governed by Federal Rule of G vil Procedure 56. 1In general, a

party is entitled to summary judgnment “if the pleadings,

2 1nits renewed notion to dismss, plaintiff asserts that
the issues raised in defendants’ counterclaimare noot, the
def endants having received the very relief sought in the
counterclaim Plaintiff alleges that during discovery, it
provi ded the defendants with the docunentation and i nformation
t hat defendants’ wi shed for SSA to review. (Renewed Mt. Dism ss
at 2.) The defendants passed al ong the new docunentation to the
SSA for further consideration. (ld.) As an exhibit to the
suppl enental notion to dismss, plaintiff offers the
correspondence of Eileen A Farnmer, counsel for SSA, to Jonathan
Sokol ow, counsel for the defendants, stating “[a]fter careful
consi deration of the evidence presented, the Agency has deci ded
not to revise its position.” (Septenber 28, 2000, Farner
Correspondence, attached as Exhibit 1, Pl."s Supp. Mot. Dismss.)
Plaintiff argues that this correspondence evidences the nootness
of the issues raised in defendants’ counterclaim

In response, defendants maintain that the court should
limt its consideration, upon a notion to dismss, to the
contents of the counterclaimand should not consider the contents
of the correspondence. (Defs.’ Resp. at 2.) Defendants al so
all ege that the SSA, by this correspondence, has denonstrated its
wi llingness to review any additional relevant evidence arising
fromthis action. (lLd.)

The court, having determ ned that dism ssal of the
counterclaimis appropriate on other grounds, need not reach the
i ssue of nootness raised in plaintiff’s supplenmental notion to
dismss. The court will dismss as noot the plaintiff’'s renewed
notion to dismss.

18



depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genuine issue as to any material fact and that the noving party
is entitled to judgnent as a matter of law” Fed. R Cv. P.
56(c). WMaterial facts are those necessary to establish the

el enents of a party’ s cause of action. Anderson v. Liberty

Lobby, Inc., 477 U S. 242, 248 (1986). A genuine issue of

material fact exists if, in viewng the record and all reasonabl e
i nferences drawn therefromin a |light nost favorable to the non-
noving party, a reasonable fact-finder could return a verdict for
the non-novant. 1d. The noving party has the burden of show ng -

“that is, pointing out to the district court -- that there is
an absence of evidence to support the nonnoving party’s case.”

Celotex Corp. v. Catrett, 477 U. S 317, 325 (1986). |If the

novant satisfies this burden, then the non-novant nust set forth
specific facts as woul d be adm ssible in evidence that
denonstrate the existence of a genuine issue of fact for trial.
Fed. R Civ. P. 56(c); ld. at 322-23. A party is entitled to
sumary judgnent if the record as a whole could not |ead a
rational trier of fact to find in favor of the non-noving party.

Wlliams v. Giffin, 952 F.2d 820, 823 (4th Cr. 1991).

Where the plaintiff is the noving party, plaintiff
bears both the burden of persuasion and the burden of production

19



inits notion for sunmmary judgnent, and nust establish that there
is an absence of a genuine issue of material fact as to whether

t he defendants are liable. E.qg., Anderson v. Liberty Lobby,

Inc., 477 U. S. 242, 249-50 (1986); 11 James Wn Mbore, Moore's
Federal Practice 8§ 56.13[1] (3d ed. 1998) (“If the novant is al so
the party bearing the ultimte burden of persuasion with regard
toaclaim its initial summary judgnment burden is somewhat
higher in that it nust show that the record contains evidence
satisfying the burden of persuasion and that the evidence is so
powerful that no reasonable jury would be free to disbelieve

it.”)

Both plaintiff and defendants assert that the plain
| anguage of the Coal Act supports their respective positions.
The parties do not dispute that Gl bert paid to defendants a
“significant suni of noney, estimated by the plaintiff to be
$800, 000, with respect to the SAA' s original assignnment of
certain beneficiaries to Glbert. (Pl.’s Conpl. § 15; Defs.’s
Ans. T 15.) The principal area of dispute lies in the parties’
respective interpretations of 26 U S.C. 8§ 9706(f)(3)(A) (i) which
provides for a reduction in premuns or a refund, stating:

(A) Error.--If the Comm ssioner of Soci al

Security determ nes under a review under

paragraph (2) that an assignhnment was in

error—

20



(i) the Comm ssioner shall notify the
assi gned operator and the trustees of the
Conbi ned Fund and the trustees shall reduce
the prem uns of the operator under section
9704 by (or if there are no such prem uns,
repay) all prem uns paid under section 9704
with respect to the eligible beneficiary, and

(ii) the Comm ssioner shall reviewthe
beneficiary's record for reassi gnnent under
subsection (a).

The plaintiff contends that the premuns to be reduced
pursuant to section (A)(i) are only those premuns that are
delinquent. (Pl.’s Mem in Suppt. Mt. Sum Judge. at 11-13.)
Under the plaintiff’s reading of the statute, even if an operator
has ot her assigned beneficiaries on whose behalf it wll nake
paynents in the future, the operator is entitled to a full refund
insofar as it is not delingquent on its paynent of prem unms. The
defendants offer a contrary interpretation, contending that the
statute requires that any prem uns owed now or in the future be
reduced, by neans of a credit, until either the overpaynent is

repaid or there are no nore owed prem uns.

In construing the neaning of a statute, it is
fundanmental that the court nmust first exam ne the statute’s plain
| anguage to "determ ne whet her the | anguage at issue has a plain
and unanbi guous neaning with regard to the particular dispute in
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the case.” Robinson v. Shell G| Co., 519 U S. 337, 340 (1997).

See also Holland v. Big River Mnberals, 181 F.3d 597 (4'" Gr.

1999). The court is to determ ne whether a statute is plain and
unanbi guous by considering “the |anguage itself, the specific
context in which that |anguage is used, and the broader context
of the statute as a whole.” Robinson, 519 U S. at 341. *“If the
| anguage is plain and ‘the statutory scheme is coherent and
consistent,’” [the court] . . . need not inquire further.”

Hol Il and, 181 F.3d at 603 (quoting United States v. Ron Pair

Enters., Inc., 489 U S. 235, 240-41 (1989)). See also Rosner v.

Pfizer Inc., 2001 W. 958807 (4'" Gir. Aug. 23, 2001); United

States v. Photogrammetric Data Services, Inc., 259 F.3d 229, 247

(4" Gir. 2001).

The key to resolving the parties’ disparate
interpretations of section 9706(f)(3)(A) (i) of the Coal Act lies
in ascertaining the neaning of the phrase “the prem uns of the
operat or under section 9704.” The “premuns” referred to in this
provi sion are, according to the plain | anguage of the statute,
the sane as those “prem uns” described in section 9704. See 26
US. C 8 9706(f)(3)(A)(i). Section 9704, in turn, entitled
“Liability of Assigned Operator” describes the neans by which the

SSA cal cul ates an operator’s premuns. The only prem uns
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referred to in section 9704 are “annual premuns.”'® See 26
US. C 8§ 9704(a)(entitled “annual premuns”). Pursuant to
section 9704, the SSA is to assess prem uns each plan year, based
upon a prescribed formula, which premuns are to be paid by the
assi gned operator into the Conbi ned Fund in twelve equal nonthly

installnents. See 26 U . S.C. §8 9704 (a),(g),(h).

Premiunms may vary fromyear to year. Thus an
operator’s premuns for future years cannot be precisely

ascertained in advance. See, e.q., In re Leckie Snokel ess Coal

Co., 99 F.3d 573, 580 n.9 (4th Gr. 1997) cert denied, 520 U S

1118 (1997)(stating that future liability of Chapter 11 debtor

13 Section 9704(a) provides:

(a) Annual prem uns.--Each assigned operator
shall pay to the Conbi ned Fund for each plan
year beginning on or after February 1, 1993,
an annual prem umequal to the sum of the
follow ng three prem umns--

(1) the health benefit prem um determ ned
under subsection (b) for such plan year, plus
(2) the death benefit prem um determ ned
under subsection (c) for such plan
year, plus

(3) the unassigned beneficiaries prem um
det erm ned under subsection (d) for such plan
year.

Any related person with respect to an
assigned operator shall be jointly and
severally liable for any premumrequired to
be paid by such operator.
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coal conmpany under the Coal Act cannot be precisely stated).
Section 9704 contains a “shortfalls and surpluses” provision

whereby the following year’s premuns are either reduced or

assessed by any excess or surplus in the current plan year. 26

U.S.C. § 9704 (e)(3)(A).*

| nasnuch as the term “prem uns” as used in section 9704
rel ates exclusively to annual prem uns assessed each plan year,
whi ch premuns nmay vary fromyear to year, it appears that there
are no premuns for an operator until such tine as the SSA
designates that operator’s premumfor a particular plan year.

See, e.g., Inre Leckie, 99 F.3d at 580 n.9 (in a failed attenpt

to inpose liability for Coal Act prem uns upon the purchasers of

4 This section provides:

(3) Shortfalls and surpluses.--

(A) I'n general.--Except as provided in
subparagraph (B), if, for any plan year,
there is a shortfall or surplus in any
prem um account, the premumfor the
foll ow ng plan year for each assigned
operator shall be proportionately reduced or
i ncreased, whichever is applicable, by the
anount of such shortfall or surplus.

26 U.S.C. § 9704 (e)(3)(A).
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coal conpani es' assets, the Trustees argued that liability for
future Coal Act prem uns does not yet exist, having not yet been
assessed). These annual prem uns cannot be definitively
ascertained for the future, and are not owed until assessed. See
id.; 26 US.C. ¥ 9704 (a),(g). The court concludes that future
Coal Act premuns do not currently exist and are not contenpl ated

by the phrase "the prem uns of the operator under Section 9704."

The court finds significant the use of the present

tense, “are,” in section 9706. Gving the word “are” its plain

nmeani ng, the parenthetical phrase “or if there are no such

prem uns, repay” refers to premuns that exist in the present.

Abdul - Akbar v. MKelevie, 239 F.3d 307, 313 (3d Gr. 2001)
(construing statutory clause “unless he is in inmnent danger of

serious physical injury” to be “cast in the present tense” as

result of the word “is”); Fazi v. Commr. Internal Revenue, 102
T.C. 695, 711 (1994) (“The statutory phrases being interpreted in
these cases are stated in the present tense by use of the word
‘is.””). Pursuant to the parenthetical phrase “or if there are

no such prem uns, repay,” the Trustees nust repay prem uns for
erroneously assigned beneficiaries unless there are presently
exi sting premuns. As discussed above, inasnmuch as the only
prem uns that currently exist pursuant to section 9704 are those

t hat have been assessed by SSA for the plan year, the court
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concl udes that the plain | anguage of section 9706 requires the
Trustees to repay erroneously paid prem uns | ess any anount of
prem uns currently assessed. ®

Because the | anguage of section 9706(f)(3)(A) (i) is
found to be plain and unanbi guous, the court need not proceed
further to ascertain its nmeaning.'® Pursuant to section 9706(f),
if the SSA determ nes that an assignnent of beneficiaries was

made in error, the Trustees are obligated to reduce the prem uns

% The court does not find support for either the
plaintiff’'s position that “prem uns” in section 9706 refers only
to delinquent prem uns or the defendants’ contention that
“prem uns” enconpasses future premuns. Had either of these
nmeani ngs been i ntended, Congress could easily have so stated with
nodi fyi ng | anguage such as “delinquent” or “future.” The court’s
interpretation of “premuns” as limted to the current assessed
annual premuns is also consistent with the “Shortfall and
surplus” section of the Act, which refers to premuns in terns of
t heir annual aggregation and appears to limt a set-off to the
year follow ng an overpaynent. See 26 U S.C. 8§ 9706(f)(3)(A.

6 Jnasnuch as the court has determi ned that section
9706(f)(3) is not anbiguous, the court need not consider the
Trustees' contention that the |legislative history of the Coal Act
supports their interpretation of Section 9706. The Trustees
point out that the Coal Act was enacted in an attenpt to renedy a
| ongstandi ng funding crisis in the UWA benefit plan. (Defs.'
Mem |In Suppt. Mot. Sum Judge. at 26-27.) The Trustees then
proceed to argue, unpersuasively, that Congress intended for the
Trustees to retain erroneously paid premuns and of fset them
agai nst future prem um obligations. Speculating, they claimthat
"Congress could well have reasoned that since the operators
premumliability would continue for many years it was
appropriate, in order to secure long termfinancial solvency of
the conbined fund, to mnim ze the chance that operators would
grab a refund then fail to nmake future paynments."” (1Ld.)
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owed during the current plan year by the anmount of any prem uns
paid for an erroneously assigned beneficiary and refund any

excess, or if there are no annual prem uns assessed, the Trustees

nmust provide a full refund of the premi uns paid for erroneously

assigned beneficiaries. See 26 U S.C. 8§ 9706(f)(3)(A).

Moreover, while the court finds the neaning of section
9706 to be plain and unanbi guous, warranting no further inquiry,
the court notes nonetheless that it would be bound to interpret
the statute, if unclear, in a way that would avoid potentially

absurd results. See, e.qg., Giffin v. Cceanic Contractors, lInc.,

458 U. S. 564, 575 (1982) (“It is true that interpretations of a
statute which woul d produce absurd results are to be avoided if
alternative interpretations consistent with the |egislative

purpose are available.”). See also United States v. X-Citenent

Video, Inc., 513 U S. 64, 68-69 (1994) (rejecting the "nost

natural granmatical reading" of a statute to avoid "absurd"
results). Absurd results are those which are “so gross as to

shock the general noral or common sense.” Hillman v. Internal

Revenue Serv., No. Civ.A 00-1915, 2001 W 909207, at *4 (4th Cr.

July 30, 2001) (quoting Signon Coal Co. v. Apfel, 226 F.3d 291,

304 (4th Gir.2000)).
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The Trustees’ proffered interpretation of section 9706,
enabling the Conbined Fund to obtain a long-term interest-free
| oan based upon an assi gnnment whi ch has been determ ned by the
SSA to be erroneous, encroaches upon the real mof the absurd.
26 U.S.C. 8 9706 (a)(i). As the plaintiff also aptly points out,
once the SSA withdraws an assignnent of beneficiaries, it is
entitled to reassign the beneficiaries to a new operator and
assess annual premuns, leading to the possibility of the
i ncl usi on of double premuns in the Conbined Fund for the sane
beneficiaries. (Pl.’s Mem in Suppt. Mt. Sum Judge. at 14-16.)
See 26 U.S.C. 8§ 9706 (a)(ii) (after determ ning an assignnment is
made in err, “the Conm ssioner shall review the beneficiary's
record for reassignment under subsection (a)”). Even assum ng,
arguendo, the | anguage of section 9706 to be anbi guous, the court
woul d be expected to construe it in a manner and sense consi stent
with the reasonable interpretati on adopted above so as to avoid
hi ghly unjust and potentially oppressive results. See, e.q.

Giffin, 458 U S. at 575.

Applying the plain | anguage of section 9706(f), it is
apparent that the defendants were permtted to reduce the
prem uns paid under section 9704 for the Jumacris retirees by the
anount of the then current plan year’s (Qctober 1, 1998 t hrough
Sept enber 30, 1999) annual assessed premumfor Gl bert’s
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remai ni ng assi gned beneficiaries. No other year’s prem um having
been ascertainable at that tine, the Trustees were obligated to

return the surplus.

V. Prejudgnment Interest, Costs and Attorney Fees

Havi ng determned the plaintiff is entitled to recover
the amount of its premiuns paid for the Jumacris beneficiaries
| ess the amount of its current plan year's prem uns, the court
next addresses the plaintiff’s contention that it is entitled to
an award of prejudgnent interest, costs, and attorney fees. The
plaintiff seeks prejudgnment interest “fromthe date the Trustees
withdr[ew] its assignment of the Junmacris Retirees to

G lbert,”' arguing that the Fourth Crcuit case of Mary Hel en

Coal Corp. v. Hudson, 235 F.3d 207 (4'" Gr. 2000) offers support

for its entitlenent to interest on refunds. (Pl.’s Mem in

Suppt. Mdt. Sum Judge. at 17.)

In the case of Mary Helen Coal Corp. v. Hudson, 57 F.

7 1n the sanme nenorandum of the law, the plaintiff also
asserts that it is entitled to prejudgnent interest fromthe date
the Jumacris prem uns becane its property, “at |least fromthe
date SSA officially withdrew the Junmarcis Retiree assignnents,”
whi ch date could presumably be different than the date the
Conmbi ned Fund was notified of the withdrawal. (Pl.”s Mem in
Suppt. Mdt. sum Judge. at 21.)
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Supp.2d 318 (E.D. Va. 1999), the United States District Court for
the Eastern District of Virginia applied the United States

Suprene Court’s recently issued opinion of Eastern Enterprises v.

Apfel, 524 U S. 498 (1998), to conclude that while plaintiff was
entitled to an award of prem uns determined to be
unconstitutional by the Suprene Court, it was not entitled to
prej udgnent interest on the premuns. 1d. at 321. The court
based its decision on the absence of any statutory provision for
interest as well as the anti-inurenent policy of ERI SA which
provi des that "the assets of a plan shall never inure to the
benefit of any enployer and shall be held for the exclusive

pur poses of providing benefits to participants in the plan and
their beneficiaries.. . ." See 29 U S.C 8§ 1103(c)(1). On
appeal, the Fourth Grcuit reversed the district court’s

deci sion, finding inapplicable the anti-inurenent provision. 235
F.3d 207, 210-213. The Fourth Circuit, reciting the “usual rule

that ‘“interest follows principal,”” reasoned that plaintiff was
“presunptively entitled to an award of prejudgnent interest.”

Id. at 210 (quoting Phillips v. Washington Legal Foundation, 524

U S. 156, 164 (1998)). The Fourth GCircuit rejected the district
court’s reliance upon the anti-inurenent provision, finding the
statute inapplicable to plaintiff, who was not an “enpl oyer”

under ERISA and finding that the prem um paid was coll ected
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unconstitutionally and thus never becane fund “assets” as
contenplated in the anti-inurenment provision. |d. at 211. The
court noted that acceptance of the Trustees’ proffered
interpretation of the anti-inurenment provision would result in
“giving the Conbined fund an interest-free | oan on
unconstitutionally collected prem uns” and woul d “cast
constitutional doubt upon the anti-inurenment provision itself.”
Id. at 213. The court renmanded to the district court for a
determ nation of the appropriate anount of prejudgnent interest.
Id. at 214. The court declined to detern ne whether the
plaintiff’s entitlenment to prejudgnent interest flowed froma
damages theory, entitling the plaintiff to actual interest earned
by the Conbi ned Fund, or a conpensation theory, warranting an
award for the plaintiff’s lost use of the funds. 1d. at 214
(citing Phillips, 524 U.S. 156). The court did conclude that

“IalJt a mninum Mary Helen is entitled to whatever interest was

actually earned on its premuns. [|d.

Judge Ni eneyer, noting concern that the court coll apsed
the distinction between restoration and conpensati on damages,
concurred in the judgnent and offered a distinction between the
two. [d. at 214 (Neineyer, J. concurring). According to the

concurring opinion:
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The doctrine that interest follows principal
can be applicable only to the restoration
basis for recovery. |If the Conbined Fund
earned no interest, then it obviously could
not - -and woul d not have to--restore interest
to Mary Helen Coal. On the other hand, if we
award Mary Hel en Coal conpensation for a

constitutional tort, its danmages nornally
woul d i ncl ude damage caused to it for the
| oss of use of noney.

e

The Trustees maintain that, unlike the scenario in Mary

Hel en, ERI SA's anti-inurenment provision applies to bar Gl bert

fromrecovery of prejudgnent interest. According to the
Trustees, Glbert, who is still responsible for paying Coal Act
prem uns for assigned beneficiaries, is, as distinguished from
Mary Hel en, an “enpl oyer” subject to the anti-inurenent

provi sion. Mreover, according to the Trustees, the prem uns for
t he assigned Junmacris retirees, collected in accord with the Coal
Act, properly becane a part of the Conbined Fund s assets.

(Defs.” Res. Pl.’s Notice of Recent Devel opnent at 2-3.)

The court does not find conpelling defendants’

proffered distinctions fromthe Mary Hel en case. The purpose of

prejudgnent interest is to nake whole an injured party. See,

e.qg., Osterneck v. Ernst & \Winney, 489 U S. 169, 174 (1989)
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(“prejudgnent interest traditionally has been considered part of
t he conpensation due plaintiff”). Wether the Trustees collected
premuns in violation of the United States Constitution, as was

the case in Mary Helen, or withheld premuns in violation of the

Coal Act, the Fund is not entitled to benefit fromthe unlawfully
hel d funds. At the point when the Junacris beneficiaries were

wi t hdrawn, the defendants were required to reduce the Jumacris
prem uns by the anmount owed by G lbert for the current plan year
and return the remainder. See 26 U S.C. 8§ 9706(f)(3) (A (i);
supra p. 23-26. The remainder, to the extent not returned to the
plaintiff, was held by the defendants in violation of the Coal
Act.'® The court concludes, consistent with the Fourth Crcuit

in Mary Helen, that these premuns retained in violation of the

statute did not lawfully remain a part of the Conbi ned Fund,
rendering i napplicable the anti-inurenent provision. See Mary
Helen, 235 F.3d at 213. Wthout this provision as a bar to
recovery of interest, the defendants are subject to the general
rule that prejudgnment interest is a basic part of a plaintiff’s

conpensation. See, e.qg., Osterneck v. Ernst & Wi nney, 489 U S

at 174. See also Phillips v. Washi ngton Legal Foundati on, 524

8 The premuns for the Jumacris retirees were collected
| awful |l y, pursuant to the "pay first, dispute later"” basis of the
Coal Act. See Mary Helen, 235 F.3d 213 (citing 26 U S.C. §
9706(f)(5)).
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U S. 156, 164-66 (1998) (Applying Texas |aw and concl udi ng t hat
interest income generated by client's funds held in escrowis

private property of client for purposes of Takings C ause).

An award of prejudgnent interest is within the

discretion of the district court. NMoore Bros. Co. v. Brown &

Root, Inc., 207 F.3d 717, 727 (4th Cr. 2000). The court

concl udes, consistent with the Fourth Crcuit in Mary Hel en, that

construing the anti-inurenent provision to allow the defendants
to retain interest on unlawfully wi thheld prem uns woul d be akin
to granting the Conbined Fund a long-term interest-free |oan.
Such a construction would raise constitutional concerns. Mary

Hel en, 235 F.3d at 213. See also Inmmgration and Naturilization

Services v. Cyr, 121 S. C. 2271, 2279 (2001) (“if an otherw se

accept abl e construction of a statute would raise serious
constitutional problens, and where an alternative interpretation
of the statute is ‘fairly possible,” we are obligated to construe
the statute to avoid such problens.”) (internal citations

omtted).

Accordi ngly, balancing the plaintiff’s interest in
bei ng made whole with the Coal Act’s goals and purposes, the
court concludes that the defendants are obligated to refund al

interest actually earned on the prem uns collected for the
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Jumacris retirees and retained in violation of the statute. The
court finds no basis for applying a tort-based theory of recovery
of interest where the plaintiff m ght recover nore interest than
actually earned by the Conbi ned Fund, but rather, concludes that
the plaintiff is entitled to recovery of interest based upon a
restoration-basis theory. Followi ng the restoration theory of
recovery woul d, as recognized by the concurring opinion in Mary
Hel en, best serve the established doctrine that “interest foll ows
principal” and it would be consistent with the goals of the Coal
Act, preserving all properly collected prem uns and the interest
earned thereon while only sacrificing the unlawfully earned

i nterest.

The court turns to the plaintiff’s request for attorney

fees and costs. In general, under the "Anerican rule,” litigants

are responsible for their own attorney's fees. See Al yeska

Pi peline Service Co. v. Wlderness Society, 421 U.S. 240, 247

(1975); Hitachi Credit Anmerica Corp. v. Signet Bank, 166 F.3d

614, (4" Cir. 1999). Absent a contractual or statutory
provision to the contrary, a prevailing party cannot typically

recover fees and expenses froma |losing party. See Thonen v.

Jenkins, 517 F.2d 3, 6 (4'" Cir. 1975). |Inasnuch as the Coal Act
contains no authorization for an award of costs or attorney fees
for a litigant successful in challenging the Trustees thereunder,
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the court sees no reason to deviate fromthe settled Anerican
rule. See id. Accordingly, the court denies the plaintiff’s
notion for sunmary judgnent insofar as it seeks an award of costs

and f ees.

| V. Concl usion

Accordingly, it is ORDERED that:

1. The plaintiff’s notion to di smss defendants’

counterclaimfiled April 7, 2000, be, and it hereby is granted.

2. The plaintiff’s renewed notion to dismss
def endants’ counterclaim filed October 23, 2000, be, and it

hereby is, dism ssed as noot.

3. The plaintiff shall recover from defendants the
anount of premuns paid by plaintiff pursuant to the SSA s
assignment of Junmacris retirees, which assignnent was | ater
determ ned to be erroneous pursuant to 26 U.S.C. § 9706 (f)(3),

as of the date of the SSA's withdrawal of the Junmacris
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beneficiaries,? | ess any anounts assessed and applied by
defendants to pay premuns for the plan year begi nning on Cctober
1, 1998, for Glbert’s remaining beneficiaries. The award shal
be further reduced by any additional credits Gl bert has received

on prem uns due to the Conbined Fund in subsequent years.

4, The plaintiff shall recover from defendants any
actual interest earned, fromand after the date of the w thdrawal
of the assignnent of beneficiaries, on the anount of noney that
ought to have been refunded to Gl bert as set forth in paragraph

3 above.

5. The plaintiff’s notion for summary judgnent, filed
April 3, 2000, and plaintiff’s renewed notion for summary
judgment, filed Cctober 23, 2000, are granted only insofar as
they seek an award of a refund of prem uns for the assigned
Jumarcis retirees and prejudgnment interest as set forth in

par agraphs 3 and 4 above. The notions are ot herw se denied.

6. The defendants’ notion for summary judgnent, filed

Novenber 3, 2000, be, and it hereby is, denied.

7. Unless the parties have sooner furnished the court

an agreed order on the cal cul ations of the anounts defendants owe

19 This date appears to be May 25, 1999.
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to plaintiff pursuant to this order and specifically paragraphs 3
and 4 above, the parties are directed to appear before the court

by counsel for hearing thereon at 3:00 p.m on Novenber 2, 2001.

The Cerk is directed to forward copies of this order

to all counsel of record.

DATED: Septenber 21, 2001

JOHN T. COPENHAVER, JR
United States District Judge

Forrest H. Roles, Esquire

Anna M Dail ey, Esquire

HEENAN, ALTHEN & ROLES

P. O Box 2549 Charl eston, W 25329-2549

and

John R Wodrum

Mei kka A. Cutlip

W G egory Mdtt

HEENAN, ALTHEN & ROLES

1110 Vernont Avenue, N.W Suite 400
Washi ngt on, DC 20005
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